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Background
1. Mr John Laurence Fitzpatrick (“the applicant”) is the owner of the property at 43 Marguerite Park, Newcastle (“the reference property”) the title to which is registered in Land Registry under Folio No DN205045L County Down. The reference property is held under a lease dated the 28th October 1994 (“the lease”) between GFA Property Development Limited (“the respondent”) and William J. R. Robinson and Another.
2. The applicant has obtained outline planning permission, number LA07/2019/0282/0, to construct an additional dwelling on a portion of the reference property. Clause 5 of the lease, however, restricts development:
“Not to erect upon the demised premises or any part thereof any building or erection whatsoever except the said dwelling house herein before covenanted to be erected and a garage approved as aforesaid without the consent of the lessor such consent not to be unreasonably withheld.
3. The ground rent on the reference property was a nominal amount and accordingly no ground rent has ever been paid. On that basis the solicitor for the applicant, Mr Dominic McInerney, has submitted an affidavit detailing his attempts to identify and contact any potential beneficiary of the covenant in clause 5. The relevant extracts from Mr McInerny’s affidavit are detailed below:
“(i) 
The freehold of the reference property is held by the respondent previously having its registered office at 6 English Street, Downpatrick. A search was carried out in Companies House against the respondent which revealed that a Receiver had been appointed to the respondent company on the 17 January 2013. A copy of the search has been submitted to the Tribunal.

(ii)    The Receiver appointed was Mr Declan Flynn of Lisney Belfast. Several attempts to contact Mr Flynn have proved unsuccessful. A copy of the correspondence to Lisney Belfast was submitted to the Tribunal.

(iii)  Subsequently a representative from Lisney called to advise that the respondents’ entire portfolio had been sold but no further details were provided.
(iv)  An email was subsequently received from Tughans Solicitors to advise that they acted on behalf of a company, Winsor Securities Limited, which may have an interest in the proceedings. However, they failed to provide any further information and did not confirm that their client had acquired title to the freehold lands.

(vi)  Advertisements were placed in the Mourne Observer on the 27th November 2019 and the Irish News 29 November 2019 stating that the applicant intended to make an application to the Lands Tribunal for Northern Ireland seeking modification or extinguishment of a restrictive covenant affording the reference property so as to permit the construction of an additional dwelling on the reference property in accordance with the planning permission granted. This was pursuant to Article 5 of the Property (Northern Ireland) Order 1978 (“the order”).
(vii)  The advertisement stated that any person who wished to object to the application or claim compensation may do so by serving notice in writing upon the Registrar of the Lands Tribunal on or before the 28th December 2019. No notice of objection has been received by the Lands Tribunal.
(viii)  LT Byrne Law searchers also carried out a search against the reference property at the applicant’s request. They confirmed that there was no freehold folio registered against the reference property. A copy of the search was submitted to the Tribunal.
4. Based on Mr McInerney’s affidavit the Tribunal is satisfied that all reasonable attempts have been made to identify any possible beneficiary to the covenant at clause 5 of the lease
5. The applicant now requests the Tribunal to modify or extinguish the covenant to allow for development in accordance with the granted planning permission.
The Legislation
6. Article 5(1) of the Order provides:

“Power of Lands Tribunal to modify or extinguish impediments

5(1) The Lands Tribunal, on the application of any person interested in land affected by an impediment, may make an order modifying, or wholly or partially extinguishing, the impediment on being satisfied that the impediment unreasonably impedes the enjoyment of the land or, if not modified or extinguished, would do so. 
7. Article 3 of the Order provides:
“3(3) In any provision of this part – “enjoyment” in relation to land includes its use and development.”
8. Article 5(5) of the Order specifies seven matters which the Tribunal must take in to account together with any other relevant circumstances.
The Article 5(5) Issues
9. On behalf of the applicant Mr Eric Ruddle MRICS of Graham & Son Chartered Surveyors and Property Consultants, submitted an expert report dealing with the Article 5(5) issues. The Tribunal is grateful to Mr Ruddle for his report. Mr Ruddle’s submissions:
5(5) (a) The period at, the circumstances in, and the purposes for which the impediment was created.
10. The lease was created when the property was constructed in the early 1990s. Granting long term leaseholds was common practice in Newcastle at that time.

5(5) (b) Any change in the character of the land or neighbourhood. 
11. Marguerite is an extensive residential area comprising some 200 dwellings. Some twenty further detached dwellings were erected during 2016/17. There is no further development land available and the location has remained exclusively residential.
5(5) (c) Any public interest in the land.
12. There is no public interest in the land other than the granted planning permission.
5(5) (d) Any trends shown by planning permissions.
13. There has since the early 1990s been a continual flow of planning permissions in the area but these have been for alterations/extensions to existing buildings. There has been no substantial planning applications for residential development as the locality is almost entirely developed.
5(5) (e) whether the impediment secures any practical benefit to any person, and it it does so, the nature and extent of that benefit.
14. A previous director of the respondent company had advised that the covenant had been inserted to:
(i) secure a small ongoing income by way of a ground rent and

(ii) to secure administration charges obtainable by way of processing consents for alterations or additions to individual properties

Ground rents in the subject location are nominal and so there is no benefit in collecting       ground rents.
15. With regard to administration charges for processing consent to alterations or additions local solicitors advise that since there is no body from which a request for a consent can be made they regularly advise clients to seek the benefit of “title indemnity” insurance cover. Such cover indemnifies the seller and subsequently the purchaser against any successful claim.
16. The impediment does not and cannot secure any practical benefit to any person.
5(5) (f) Where the impediment consists of an obligation to execute any works……

17. The impediment does not consist of an obligation to execute any works.
5(5) (g) Whether the person entitled to the benefit of the impediment has agreed either expressly or by implication, by his acts or omissions, to the impediment being modified or extinguished.
18. Since the respondent has been made insolvent the directors, who would have been entitled to the benefits of the covenant, by their acts or omissions, accepted that the covenant has been extinguished.   
5(5) (h) Any other material circumstances 

19. There were no other material circumstances to be considered.

Conclusion 
20. In conclusion, Mr Ruddle submitted that there was no detriment to be endured by any party should the covenant be extinguished or modified.
21. The question for the Tribunal was does the restriction achieve some practical benefit and if so was it a benefit of sufficient weight to justify the continuance of the restrictions without modification.
22. The Tribunal is satisfied that the impediments if not modified, would unreasonably impede the applicants’ enjoyment of the reference property in that he could not carry out development in accordance with the granted planning permission. Having considered the issues in Article 5(5) of the Order the Tribunal also agrees with the applicants’ expert that the impediment secures no practical benefit to any person.
Decision
23. The Tribunal therefore grants modification of the covenant at clause 5 of the lease to allow for development in accordance with the planning permission, LA07/2019/0282/0, or any variation thereof.
Compensation 
24. Mr Ruddle’s expert opinion was that no compensation was payable. The Tribunal may award compensation in accordance with Article 5 (6) (b) of the Order, either:
“(i) a sum to compensate him for any loss or disadvantage which, notwithstanding any new impediment which may be added or substituted under sub-paragraph (a), he suffers in consequence of the modification or extinguishment of the impediment, or

(ii)  a sum to make up for any affect the impediment had at the time when it was imposed, in reducing the consideration then received for the land affected by it.
25. In Castlereagh Borough Council v Northern Ireland Housing Executive R/30 & 32/2002 the Tribunal stated at paragraph 16:
“16 Where the Tribunal has ordered modification or extinguishment of unreasonable restrictions, the payment awarded, if any, usually has been under head (ii) and rarely head (i), probably because any significant actual loss or disadvantage suffered by a beneficiary would usually be sufficient grounds to refuse modification.”
26. The Tribunal agrees with Mr Ruddle, in the subject reference the impediment secures no practical benefit to any person and there is therefore no basis for any assessment of compensation under Article 5(6) (6) (ii) of the Order. The Tribunal therefore directs that no compensation is payable to any person.

27. Due to the current pandemic the Tribunal has been unable to hold a physical hearing. It will now therefore allow a 4 week period for any possible objectors to come forward , prior to issuing the Order of the Tribunal

30 July 2020       
Mr Henry M Spence MRICS Dip.Rating IRRV (Hons)
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