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Background
1. Select Services (Northern Ireland) Limited (“the applicant“) has purchased property at 57 Andersonstown Road/2A Fruithill Park, Belfast (“the reference property”) which comprises a detached house with an extensive back garden. The reference property is held under a lease dated the 2nd September 1907 (“the lease”) between Daniel Dixon (1) and Joseph McGinley (2) with a yearly rent of £10 per annum, payable in two instalments.
2. On the 11th September the applicant obtained planning approval, reference LA04/2019/0732/F, for the erection of “3 No. 2.5 storey dwellings (1 detached and 2 no. semi-detached)……..”. A copy of the planning approval has been submitted to the Tribunal.
3. The applicant has, however, identified the following covenants in the lease which it considers restricts development in accordance with the granted planning permission:-
“AND ALSO that the grantee his heirs and assigns shall only use the villa with the office and outbuildings now erected on the granted premises as and for a private dwelling house and will not set up engines or manufacturing nor exercise nor carry out any sort of manufacturing will not carry out any noisome dangerous or offensive trade or business therein but will use the said premises only for the purchase of private dwelling houses with offices and outbuildings thereon and that the said dwelling house now erected now or hereafter to be erected on the said granted premises shall each be valued for the poor law valuation at £30.00 annual valuation.”
and

“AND ALSO that he guarantees his heirs or assigns shall and will when required by the grantor his heirs and assigns or the Antrim County Council or Local Authorities for the time being in this respect having jurisdiction set apart and dedicated to the public use that portion of the premises hereby granted fronting the Falls Road and extending the entire length of the said premises having a depth of 20 feet at the northwest and 15 at the southwestern boundaries (and coloured yellow on the map herein enclosed) for the purposes of relaying or widening the said Falls Road.”

and
“AND ALSO that no building shall be erected within 65 feet of the present boundary line in the west side of the Falls Road.” 
and
“AND FURTHER will if required by the grantor his heirs and assigns submit for his or their approval the specification and plans of all buildings to be erected in substitution for those now built on the granted premises.”

and

“AND if the grantor his heirs and assigns require said specifications and plans to be submitted to the grantee his heirs and assigns will erect the said buildings pursuant to any and in conformity with the plans approved specifications and plans and particularly as regard the position of the dwelling house and any outhouse stable, cess pools or other places of deposit for material likely to be offensive to the surrounding lands.”

and
“AND FURTHER will during the continuance of this granted keep all buildings and improvements on the said granted premises insured in an insurance office to be approved by the grantor against loss of damage by fire in the joint names of the grantor and grantee to the extent of the full value thereof and will when required produce to the grantor or his agents the policy and receipt for the last premium in respect of and such insurance and in the case of destruction or damage of any of the said premises by fire the monies received in respect of such insurance shall be laid out in rebuilding or reinstating the same.”
4. The applicant has made various attempts to locate any possible beneficiaries to the covenants but to no avail. The Tribunal is satisfied, based on the applicant’s experts’ report, that all reasonable attempts have been made to identify any possible beneficiaries.

5. The applicant now requests the Tribunal to modify or extinguish the restrictive covenants contained in the lease to allow for development in accordance with the granted planning permission. 
The Legislation
6.  Article 5(1) of the Property (Northern Ireland) Order 1976 (“the Order”) provides:

“Power of the Lands Tribunal to modify or extinguish impediments

5(1) The Lands Tribunal, on the application of any person interested in land affected by an   impediment, may make an order modifying, or wholly or partially extinguishing, the impediment being satisfied that the impediment unreasonably impedes the enjoyment of the land or, if not modified or extinguished, would do so.”

7. 
 Article 3 of the Order defines the scope of “enjoyment”:

“3(3) In any provision of this part – “enjoyment” in relation to land includes its use and development.”

8.  
Article 5(5) of the Order specifies certain matters which the Tribunal must take in to account  together with any other relevant circumstances.
The Article 5(5) Issues

9. On behalf of the applicant Mr Tim Hopkins FRICS FCIARB FAE of Hopkins Chartered Surveyors Limited, submitted an expert report dealing with the Article 5(5) issues. The Tribunal is grateful to Mr Hopkins for his detailed submissions. Mr Hopkins:
5 5(a) The period at, the circumstances in, and the purpose for which the impediment was created.
10. The lease was an old lease created in 1907 and the circumstances in which it was created are far removed from the present day. The purpose of the impediments was to control development on the site to a single residential dwelling. It was likely, therefore, that is was to protect the immediate environment, ambience, visual amenities and limit any noise and disturbance for the property or any adjacent property the grantor may have owned or have granted similar rights to.  In 1907 the reference property would have been in a rural setting.

5 5 (b) Any change in the character of the land or neighbourhood.

11. The character of the neighbourhood had changed significantly since 1907 and at that date Andersonstown Road and Fruithill Park did not exist. It was 1932 before unnumbered addresses in Andersonstown appear in the Belfast street directory. Fruithill Park did not appear until the 1943 edition, some 35 years after the lease was created.
5(5) (c) Any public interest in the land, particularly as exemplified by any development plan for which the land was situated.
12. None
5(5) (d) Any trends shown by planning permissions
13. A schedule of relevant planning approvals have been submitted to the Tribunal. The trends in these planning permissions show a modest intensification in development density in the immediate vicinity, through the construction of additional dwellings and extensions to existing properties.
5(5) (e) Where the impediment secures any practical benefit to any person and if so the nature and extent of that benefit.
14. The impediment secured a practical benefit to the grantor in providing control over how the property was developed. The grantor, however was an absentee grantor who could not be traced. The Sisters of Mercy who occupied the premises for over 30 years had advised the applicant that they have no record of having received a ground rent demand.
15. The land surrounding the reference property was part of the original Dixon Estate, however, they have confirmed through their managing agents that they do not have title to the reference property. It was assumed, therefore, that the historic beneficiary of this part of the estate had no knowledge of their inheritance and was not actively involved in managing the income.
5(5) (f) Whether the person entitled to the benefit of the impediment has agreed expressly or by implication, by his acts or omissions, to the impediment being modified or extinguished
16. The applicant has been unable to identify the beneficiary of the impediment.
5(5) (g) Any other material circumstances.
17. It was the applicant’s future intention to demolish the main dwelling and replace it with a modest detached family home which would not require any further modification of the impediments. However, should the applicant decide to consider some form of alternative development the applicant would have to place the Tribunal on notice that a further modification may be requested in the future.
Conclusion
18. Even if the beneficiary of the impediments could be traced, Mr Hopkins expert opinion was that they had no grounds to claim any practical benefit. The impediment was created in 1907 at a time when Andersonstown Road and Fruithill Park did not exist and Mr Hopkins opinion was that any purpose for which the impediments existed was no longer relevant. 
19. The question for the Tribunal was did the impediments achieve some practical benefit and if so, was it a benefit of sufficient weight to justify their continuance without modification?

20. The Tribunal is satisfied that the impediments, if not modified, would unreasonably impede the applicants use and enjoyment of the reference property in that it could not carry out development in accordance with the granted planning permission. Having considered the issues in Article 5(5) of the Order the Tribunal also agrees with the applicants’ expert, that any purpose for which the impediments were created no longer existed.
Decision

21. The Tribunal therefore grants modification of the restrictive covenants contained within the lease to allow for development in accordance with planning permission reference LA04/2019/0732/F, or any variation thereof.

Compensation

22. Mr Hopkins considered that modification of the impediment to permit implementation of the applicant’s planning consent would have no material affect or, cause any detriment to, the grantor, even if they could be identified, and thus no compensation was warranted.
a. all 
23. The Tribunal may award compensation in accordance with Article 5(6) (b) of the Order. The Tribunal agrees, however, with Mr Hopkins, in the subject reference the impediment is obsolete and secures no practical benefit to any person. The Tribunal directs that no compensation is payable.
Objectors

24. Due to the current pandemic the Tribunal has been unable to convene a public hearing of the subject reference. It will now, therefore, publish the decision and allow a four week period for any possible objectors to come forward, prior to issuing the Order of the Tribunal.
6 August 2020       
Mr Henry M Spence MRICS Dip.Rating IRRV (Hons)
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