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Decision  

1. The appeals, and each of them, are allowed.
2. In respect of Appeal No. 1/17, no valid orders or decisions were made by the Respondent on 17 February 2017, pursuant to section 33(10) of the Charities Act (Northern Ireland) 2008 (‘the Oct’), discharging an Order made pursuant to section 33(1)(vi) of the Act on 14 October 2016 and a further Order purportedly made pursuant to section 33(1)(vii) of the Act appointing an interim manager to the charity known as ‘Newry and Mourne Carers’. 
3. In respect of Appeal No. 2/17, no valid Order or decision was made by the Respondent on 12 April 2017, pursuant to section 33(10) of the Act, discharging the said Order purportedly made pursuant to section 33(1)(vii) of the Act on 17 February 2017 appointing an interim manager to the charity known as ‘Newry and Mourne Carers’. 
4. In respect of the impugned Orders in both appeals purportedly made by the Respondent pursuant to section 33(10) of the Act, the Tribunal, in pursuit of its powers set out in column 3 of the Table in Schedule 3 of the Act, itself discharges the said Orders in full.
5. In respect of the impugned Order in Appeal No. 1/17, purportedly made by the Respondent pursuant to section 33(1)(vii) of the Act, the Order is quashed and the matter remitted back to the Commission for fresh determination on a lawful basis.

6. No Order as to costs.   







REASONS

1. These appeals, that were consolidated and heard together by direction of the Tribunal made on 21 August 2017, were, with the consent of the parties, determined on the papers, in addition to certain additional oral submissions made by the parties at a review hearing held on 21 August 2017 to consider case management directions.
2. The Attorney-General for Northern Ireland (’the Attorney’) exercised his statutory right to intervene in both appeals. The issue raised by the 
Attorney in both appeals was whether the impugned Orders were lawfully made by the Respondent. Determination of this issue revolved around whether a member of staff of the Charity Commission for Northern Ireland (‘the Commission’) could lawfully make the said Orders purporting to act on behalf of the Commission itself.
3. The Appellant, through his representative, was ad idem in this regard with the Attorney. The Appellant also, however, somewhat belatedly, considered that determination of these two appeals should address the issue of whether or not the decision of the Respondent to open a statutory inquiry into the said charity pursuant to section 22 of the Act was lawful and valid. The Tribunal ruled, however, at the review hearing held on 21 August 2017, that the only issue for determination in these appeals were the lawfulness or otherwise of the impugned decisions made by the Commission the subject of each appeal. 
4. All of the parties agreed, and the Tribunal ordered, that the said issue should be determined as a preliminary point in each appeal.

5. Since, by reason of this decision of the Tribunal allowing the appeals on the preliminary point, there is, and was, no reason to hold a substantive hearing, whether orally or on the papers. 
6. Notwithstanding this decision of the Tribunal allowing both appeals, it was difficult to understand the purpose and rationale of the appeal brought by the Appellant in Appeal 2/17 challenging a purported decision of the Respondent made on 12/04/2017 that overturned an earlier decision of the Respondent in respect of which the Appellant had complained and brought appeal proceedings (Appeal 1/17). This contrasts, of course, with the position of the Attorney who, in the discharge of his special position in statute in respect of charity law to act in the public interest, intervened in both appeals on a discrete point of law, being a legal issue of general importance in charity law in Northern Ireland.
7. The Tribunal was most grateful for the very detailed written submissions presented by each of the parties supplemented by brief oral submissions by way of clarification made by their representatives at the review hearing.

8. The Commission is a corporate body, a creature of statute, created by section 6(1) of the Act. Accordingly, its powers to act and make decisions, and the manner in which it can make decisions, are limited strictly to those granted by statute. The Commission is the corporate body comprising only the members of the Commission, acting collectively, for these purposes. (The fact that the Commission is a corporate body established by statute is, presumably, to protect individual members of the Commission from potential personal liability in the discharge by the commission of its statutory functions). 
9. In summary, the Act provides that decisions of the Commission (that is the way in which it discharges its statutory functions) shall be taken by the Commission itself, that is, the corporate body. However, the Act also empowers the Commission, if it so chooses, to delegate its decision-making powers in the discharge of its statutory functions to a committee of the Commission established by it. This power of delegation is itself constrained by the Act in that paragraph 9(1) to Schedule 1 of the Act provides that any such committee may include persons who are not members of the Commission. This can, of course, include members of staff of the Commission – so long as, on proper construction, the committee includes at least one member of the Commission. This was the submission made by the Attorney, a submission endorsed by the Appellant.

10. It was submitted on behalf of the Commission that, in essence, the existence of section 19 of the Interpretation Act (Northern Ireland) 1954 (‘the 1954 Act’) permitted the Commission, if it wished, to act in a manner, and make decisions in pursuit of the discharge of its functions, that was not pursuant to the express powers provided to the it in statute. However, since the Commission is a creature of statute, it can only act within the express powers made available to it by the statute that created it, including the making of Orders such as those the subject of these appeals. 

11. Section 19 of the 1954 Act applies to the Commission. This was not in issue. However, section 6(8) of the Act makes the benefit of the existence of this provision in the 1954 Act subject to Schedule 1 of the Act: section 19 of the 1954 Act is not a free-standing independent power available to the Commission to use in deciding how to discharge its statutory functions.
12. The Commission relied on section 19 of the 1954 Act to argue that this gave it power to regulate its own procedure and business and to employ such staff as are necessary to carry out its functions. This is correct – but exercise of this power is subject to the provisions of Schedule 1 of the Act. The Commission submitted that the existence of this power specifically enabled it to authorise staff of the Commission to make decisions such as the Orders under appeal, rather than those decisions being made by the Commission itself (or by a committee established by the Commission, that could comprise staff of the Commission so long as it also included at least one member of the Commission).
13. It is, however, an immutable principle of administrative law that a creature of statute to whom decision-making powers to discharge specific functions is given to it by its creating statute cannot delegate the discharge of those functions to another body or person(s) unless such delegation is provided for in the said statute or an amending statute: delegatus non potest delegare. There are very many examples of this principle operating and existing in practice in Northern Ireland – whether health and social services bodies or local government bodies and many other bodies besides. There is a certain logic to this argument in any event, namely, that if section 19 applies to a creature of statute, that gives that body power to decide for itself how it would discharge its functions by way of administrative processes adopted by the body in question, there would be no need to define at all in the creating statute of that body how it was to discharge its functions and make decisions in pursuit thereof.
14. The correctness of this approach is further evident by the fact that different creatures of statute have different delegated decision-making provisions set out in their creating statute where delegated decision-making is created at all: some may permit delegation to a committee of the body in question; others may permit delegation to a member(s) of staff of the body in question, either generally or in specific circumstances (and the Act does specifically permit some delegated decision-making to be granted by the Commission to members of its staff, but not in the case of the impugned decisions in these appeals). However, in all cases where a creature of statute is permitted by its creating statute to delegate decision-making, it is the creating statute that determines the existence and availability of such power: it cannot simply be assumed by administrative process by the creature of statute itself, no matter how administratively convenient that might be for the body in question. However even if it is said to be impossible for the Commission to discharge its functions in an effective and efficient manner (as required by the Act) unless it delegated decision-making powers to its staff, as was done here, it cannot discharge those functions, or make decisions in pursuit thereof, in a manner for which there is no delegated authority provided by statute: the only remedy open to a creature of statute in those circumstances is to persuade the legislature to amend the Act to provide, in this case for example, wider powers of delegated decision-making. 
15. A second submission of the Commission was that section 10 of the Act that empowers the Commission to do anything which is calculated to facilitate, or is conducive to, the performance of the Commission’s functions. However, as correctly identified by the Attorney in his submissions, this must, as a matter of statutory interpretation, be subject to the specific delegation provisions set out in Schedule 1 of the Act. The example offered by the Attorney is most pertinent, namely, while a similar power to that contained in section 10 of the Act exists in the statute governing the Charity Commission of England and Wales, whose statutory objectives and functions are the same as those of the Commission in Northern Ireland, the delegated scheme of decision-making permits such delegation to be made to members of staff of the Commission in that jurisdiction. Further there exists a body of highly persuasive authority, at the highest level, in the jurisdiction of England and Wales in a series of litigation concerning the powers of delegation in local government in the 1980s, commencing with Allerdale, where a submission that incidental or conducive powers enabled delegation of decision-making by local authorities where such delegation was not expressly or impliedly provided in the creating statutes, was firmly rejected. This line of authority is equally applicable to the Commission that is, similarly, a corporate body crated by statute. The Commission, like all corporate bodies created by statute, can only act within the powers given to it by its creating statute. 
16. These appeals did not concern the lawfulness or otherwise of the decision of the Commission to institute a section 22 inquiry into the charity known as ‘Newry and Mourne Carers’.  Accordingly, this decision of the Tribunal makes no ruling on that decision of the Commission: that issue was not the subject of these appeals. The Tribunal, in Directions issued following the review hearing held on 21/08/2017 that this was not a matter that could be raised in these appeals. 
17. The Commission, in its written submissions confirmed that the impugned decisions in each appeal were not made by the Commission but by a member of staff of the Commission. It was submitted on behalf of the Commission that it was perfectly entitled to arrange that the making of decisions in the discharge of its statutory functions could be made in this fashion. The Commission relied on provisions contained in section 10 of the Act (the Commission’s incidental powers) and those contained in section 19 of the 1954 Act in support of this submission. However, for the reasons outlined earlier n this Decision, the Tribunal does not accept that submission. The Commission can only lawfully delegate its decision-making powers, either generally, or in a class of decisions or in respect of discrete decisions, to a member of staff if it has statutory express statutory power to do so. To have the Commission, that is, the corporate body created by statute, take upon itself a power to delegate decision-making that is required to enable it to discharge the statutory functions assigned to it by the legislature, by operation of an administrative process, is simply not permitted in law. 

18. While the Commission is perfectly entitled to regulate its own procedures, by use of the provisions of section 10 of the Act or section 19 of the 1954 Act, if required, this cannot extend to the making of actual decisions that the legislature has decided shall be made by the Commission or, since there is express statutory provision in the Act permitting it, by a committee established by the Commission for these purposes so long as that committee contains at least one member of the Commission in its composition. There is abundant precedent for this in general administrative law and is demonstrated in the decision-making processes dictated by statute in innumerable corporate bodies stablished by statute.
19. The Commission in its submissions referred to my decision in the case of Caughey v. The Charity Commission for Northern Ireland (Ref. No. 8/16) in support of its submissions. However, that case was actually decided on other grounds, albeit, on a proper reading, I did express a view on the preliminary point at issue in the instant appeals. With the benefit of detailed submissions from the parties in the instant appeals those views were incorrect in law.
20. Both the Attorney and the Commission rely in support of their directly contrary submissions on the decision of the High Court in Re. Bell’s Application [2000] NI 245. However, that decision is of no assistance to the Commission but is supportive of the submissions of the Attorney.

21. Since the Tribunal has power, on appeal, to itself discharge the discharge the impugned Orders made pursuant to section 33(10) of the Act, it does so. However, it has no power to act in a similar fashion in respect of the impugned Order made pursuant to section 33(1)(vii) in Appeal 1/17. Accordingly, that matter is remitted back to the Commission for fresh determination in a lawful manner.  
22. Accordingly, these appeals, and each of them, against the decisions of the Respondent made on 17 February 2017 and 12 April 2017, respectively, are allowed.

Note: Since this decision is a final disposal of the Appellant’s appeals (Ref. No. 1/17 and 2/17), a party may, if he or it considers that there is an error of law in the decision, apply to the Tribunal in writing within 28 days of the date upon which the Tribunal sends notification of this decision to him or it for permission to appeal to the High Court of Justice in Northern Ireland stating the grounds upon which he or it intends to rely before the Court.
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