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Decision  

The application of the Applicant filed on 22 December 2015 challenging the opening of a statutory inquiry by the Respondent, on 3 May 2013, pursuant to section 22 of the Charities Act (Northern Ireland) 2008 (‘the Act’) into a charity known as Lough Neagh Rescue (‘the Charity’) was filed after the statutory time limit for so doing had expired. Time is not extended to allow the application to proceed. Accordingly the application is refused.






REASONS

1. This application, filed on 22 December 2015, (along with a number of other matters brought by the Applicant) came before the Tribunal on 3 February 2016 for directions. On the application of the Applicant, the application was stayed on that date pending the hearing of an appeal to the Court of Appeal by the Charity Commission for Northern Ireland against a decision of the High Court, delivered on 4 December 2015, in proceedings brought by the Attorney-General for Northern Ireland against a decision of the Tribunal in an unrelated matter. The High Court found that a single trustee of a charity had the necessary standing to bring an application challenging the opening of a section 22 statutory inquiry into a charity.  
2. The Court of Appeal, in a decision delivered on 12 October 2016, upheld the decision of the High Court. 
3. Accordingly, this application came back before the Tribunal for directions on 3 February 2017.
4. The Applicant appeared in person. The Respondent was represented by Ms. Y. Bell, its Senior Legal Adviser. 
5. The Tribunal made the following findings of fact:
(1) a statutory inquiry, pursuant to section 22 of the Act, into the affairs of the    Charity, was opened by the Respondent on 3 May 2013;
(2) the said inquiry was closed by the Respondent on 20 January 2015;
(3) the Applicant was a trustee of the Charity when the inquiry was opened on 3 May 2013;
(4) the Charity itself, a corporate body, did not challenge the opening of the inquiry;
(5) on 9 May 2013, the Applicant, in a personal capacity, purportedly on behalf of the Charity, filed an application to challenge the opening of the inquiry, on 9 May 2013;
(6) the Tribunal, in a decision made on 2 July 2013, dismissed that application on the basis that the Applicant could not bring an application on behalf of the Charity;
(7) the said decision of the Tribunal was not the subject of an appeal by the Applicant (or the Attorney-General), for any alleged error of law; accordingly, that decision remains extant since a decision of the Tribunal can only be set aside by an Order of the High Court, and by no other method, on a successful appeal, on an error of law only, being brought to challenge the impugned decision of the Tribunal. 
(8) the instant application was a new application and was filed by the Applicant on 22 December 2015; it sought to challenge the said decision of the Respondent dated 3 May 2013 to open the said inquiry;
(9) the time for bringing the application expired on 14 June 2014; the application was, therefore, filed out of time;
(10) the Applicant, at the time of bringing the instant application, was prohibited, by Order of the Respondent, upheld on appeal, from holding the office of trustee of any charity in Northern Ireland.
6. The issue in these proceedings was whether the application filed out of time, being filed on 22 December 2015, could be admitted for hearing by the Tribunal extending time. If time were extended, the purpose of the re-convened hearing on 3 February 2017 was to issue case management directions for the substantive hearing of the application.
7. The relevant statutory provisions are contained in section 12(3)(a) and paragraph 4 of Schedule 3 to the Act, and Columns 1-3 of the Table referred to therein (‘the Table’), together with Rules 3, 4 and 17 of the Charity Tribunal Rules (Northern Ireland) 2010 (‘the Rules’).
8. A decision by the Respondent to open a statutory inquiry, pursuant to section 22 of the Act is a ‘reviewable matter’. The said decision may be reviewed by the Tribunal on application of any of the persons listed in the relevant part of Column 2 of the Table, including, for the purposes of these proceedings, persons having control or management of the charity, a definition that includes a single trustee of the charity, in his own right, even if the charity itself, if a corporate body, or the body of trustees, acting collectively on behalf of the charity, where the charity is unincorporated, does not exercise its right to make application for review. 
9. Upon hearing an application to challenge a decision to open an inquiry pursuant to section 22 of the Act, the Tribunal, may, in accordance with the relevant entry in Column 3 of the Table, either dismiss the application or, if the application succeeds, direct the Respondent to end the inquiry: the Tribunal has no power to grant a remedy to a successful applicant other than this power.
10. Rule 17(1) of the Rules requires an application to be filed by the Applicant within 42 days of the date upon which the decision of the Respondent to open a section 22 inquiry was published. Rule 17(8) of the Rules requires that, where the application is filed out of time, the application must include an application for a direction pursuant to Rule 3 of the Rules to extend time, giving, pursuant to Rule 17(9) of the Rules, a statement of the reasons for the delay in making the application and providing any other information that will assist the Tribunal in making a decision on whether or not to extend time under Rule 4 of the Rules. 
11. Rule 4 of the Rules requires the Tribunal, in determining an application under rule 17(8) of the Rules, whether to extend time to admit a late application, to consider what steps the Respondent took to notify or publicise its decision; when the Applicant became aware of the decision and his right to bring an application and of the time limit for doing so.
12. The Applicant filed a helpful Position Paper for consideration at the re-convened hearing. In this paper, and in his oral evidence, the Applicant accepted that the application was late. Significantly, he agreed that the instant application was intended to resurrect the previous application brought by him on 9 May 2013 and dismissed by the Tribunal on 2 July 2013 (albeit dismissed by reference to whether the Applicant had standing to bring that application rather than on the substantive merits of the application) and which was not the subject of any appeal to the High Court. He submitted that the doctrine of res judicata could not apply in those circumstances to refuse to admit the instant application.  
13. The Tribunal accepted that, in principle, the Applicant did have standing to bring the application in question: he was a trustee of the Charity and was, therefore, a person who had control and management responsibilities over the Charity. However, the Applicant had, by Order of the Respondent dated 25 August 2013, upheld on appeal to the Tribunal, been prohibited from holding the office of trustee of any charity in Northern Ireland. Accordingly, while these proceedings were concerned with whether an extension of time should be granted to the Applicant to bring his instant application, filed on 22 December 2015, the Applicant was, in fact barred from bringing such application at that date, since it was predicated on him being, at the time of the opening of the section 22 inquiry, a trustee of the Charity. This, of course, might have been overcome if the Tribunal had been prepared to accept the rather novel argument advanced by the Applicant that the instant application was not, in fact, a new application, but merely a resurrection of the previously dismissed application. The Tribunal did not accept this argument and found it to be entirely misconstrued in law. 
14. on the specific issue of whether time should be extended, the Applicant made the necessary application for an extension of time in writing. He submitted that ‘it was not possible’ for him to challenge the opening of the section 22 inquiry ‘because of an error in the interpretation of schedule 3 of the Charities Act 2008’. The Applicant clearly considered that the said decision of the High Court delivered on 4 December 2015 somehow changed the law in respect of whether a single trustee could bring an application to challenge the opening of a section 22 inquiry. The Tribunal did not accept this submission: the decision of the High Court (and that of the Court of Appeal upholding the High Court decision) did not change the law in this regard. At all times, it was open to the Applicant to bring an application within time in his then capacity as trustee of the Charity. Accordingly, the Tribunal did not accept that the reason advanced by the Applicant for the very considerable delay on bringing the instant application was a valid reason to justify extending time to allow the application to proceed to substantive hearing. 
15. In any event, even if time were to have been extended and the application admitted for substantive hearing, no remedy was available to the Applicant since the inquiry has long since been closed: the only remedy the Tribunal could have given the Applicant, had time been extended and the application admitted for substantive hearing, and if the Applicant had been successful in the substantive hearing, was to direct the Respondent to end a section 22 inquiry that was non-extant. While it was not necessary for the disposal of these proceedings by reference to that matter, it was difficult not to envisage that the Tribunal would have had any other option but to make an Order pursuant to Rule 5 of the Rules striking out the application as disclosing no reasonable grounds for bringing the application. Alternatively, it was also not difficult to envisage that the Tribunal may even have concluded that the application was an abuse of the Tribunal’s process and struck out the application on that ground also. 
16. The Applicant also, in the course of the hearing, submitted that the said decision of the Respondent to open a section 22 inquiry was unlawful since the decision was allegedly made by an officer of the Respondent, rather than the Respondent itself or a duly delegated committee of the Respondent. The Tribunal was satisfied, on the oral submissions of the Respondent at the hearing, that, as with all decisions to open a section 22 inquiry, that decision was made by the Respondent and not by one of its officers. This is mentioned simply for completeness since an argument of that nature would have been more appropriately addressed in any substantive hearing, had this late application been admitted for hearing. 
17. Finally, since the Tribunal found that the application was filed out of time, and declined to extend time, a final disposal of these proceedings has been made by the Tribunal and the question of issuing directions, for case management purposes in connection with a substantive hearing did not fall to be considered.
Note: Since this decision is a final disposal of the Applicant’s application, a party may, if he or it considers that there is an error of law in the decision, apply to the Tribunal in writing within 28 days of the date upon which the Tribunal sends notification of this decision to him or it for permission to appeal to the High Court of Justice in Northern Ireland stating the grounds upon which he or it intends to rely before the Court.
Signed

Damien J. McMahon
President
Date: 10 February 2017
1

